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DEPARTMENT  OF  LABOR 

Offk*  of  Contract  Cemplionco 

PregroMt 

Cools  and  Timotobiot  for  Minority  Participation 
CONSTRUCTION  INDUSTRY  IN  CfRTAIN  PARTS 
OF  THE  STATE  OF  PENNSYLVANIA 

This  notice  amends  Appendix  B  of 
the  notice  issued  on  April  7.  1978,  (43 
FR  14899)  and  corrected  on  May  5, 
1978,  (43  FR  19473)  which  established 
goals  and  timetables  for  minorities  in 
the  construction  industry.  This  notice 
is  issued  pursuant  to  41  CFR  60-4.6 
and  establishes  goals  and  timetables 
for  minorities  under  Executive  Order 
11246,  as  amended  (30  FR  12319,  32 
FR  14303  and  43  FR  46501),  in  the 
construction  industry.  This  notice  ap¬ 
plies  only  to  the  operating  engineers 
trade  and  is  limited  to  specified  coun¬ 
ties  in  the  State  of  Pennsylvania 
which  are  set  forth  in  Appendix  B-1 
attached. 

BACKGROOin) 

Department  of  Labor  regulations  (41 
CFR  60-4.6)  require  the  Director  of 
the  Office  of  Federal  Contract  Com¬ 
pliance  Programs  (OFCX^P)  to  issue 
goals  and  timetables  for  minority  and 
female  utilization  for  Federal  and  fed¬ 
erally  assisted  construction  contrac¬ 
tors  and  subcontractors.  The  regula¬ 
tions  require  that  the  goals  be  based 
on  workforce,  demographic  or  other 
relevant  data. 

The  regulations  also  require  that 
goals  and  timetables  be  published  in 
the  Federal  Register  as  a  notice  of 
general  information  to  the  public  but 
not  for  public  comment.  However, 
when  41  CFR  Part  60-4  was  promul¬ 
gated  on  April  7,  1978,  (43  FR  14888) 
the  preamble  to  the  regulations  stated 
that  {id.  at  14892): 

It  is  anticipated  that  within  the  very  near 
future  OFCCP  will  propose  standards  and 
goals  for  minority  utilization  pursuant  to  41 
CFR  60-4.6  •  •  •.  Until  those  goals  are  pub¬ 
lished  in  final  form  the  goals  and  timetables 
applicable  under  exisiting  OFCCP  require¬ 
ments  will  continue  to  be  effective. 

One  of  the  existing  requirements 
which  established  goals  at  that  time 
was  the  Philadelphia  Plan.  That  Plan, 
however,  required  goals  only  for  a  lim¬ 
ited  number  of  the  skilled  trades.  One 
trade  not  subject  to  the  Philadelphia 
Plan  was  the  operating  engineers. 
Indeed,  on  July  17.  1968.  Local  Union 
542,  and  its  affiliate,  the  International 
Union  of  Operating  Engineers.  AFL- 
CIO,  and  the  Contractors  Association 
of  Eastern  Pennsylvania,  the  Pennsyl¬ 
vania  Excavating  Contractors  Associ¬ 
ation.  and  the  United  Contractors  As¬ 
sociation.  entered  into  an  agreement 
which  formulated  an  affirmative 


action  program.  That  agreement  pro¬ 
vided: 

The  parties  undertake  this  Affirmative 
Action  Program  in  accordance  with  Elxecu- 
tive  Order  11246.  It  is  their  understanding 
that  participation  in  the  program  by  any 
contractor  shall  be  accepted  in  lieu  of  that 
portion  of  a  required  affirmative  action  plan 
which  would  otherwise  be  directed  to  Jobs 
manned  by  membeis  of  the  Operating  singi- 
neers’  union. 

This  program  was  approved  by  the 
Department  of  Labor  as  an  alternative 
method  to  the  Philadelphia  Plan  for 
complying  with  Executive  Order 
11246.  Consequently,  the  operating  en- 
ginners  trade  was  never  subject  to  the 
Philadelphia  Plan. 

In  1971  Local  Union  542  and  the  con¬ 
tractor  associations  signatory  to  the 
affirmative  action  program  described 
above,  were  named  as  defendants  in  a 
Title  VII  lawsuit  filed  in  the  Federal 
district  court  at  Philadelphia  {Com- 
monweaUh  of  Pennsylvania  v.  Local 
Union  542,  USDC  ED  Pa.,  Civil  Action 
No.  71-2698).  On  January  2,  1979,  the 
court’s  opinion  was  released.  The 
court  found  that  Local  542  grossly 
overstated  in  the  affirmative  action 
program  (and  to  Department  of  Labor 
officials)  the  number  of  minority 
w'orkers  having  membership  in  the 
union  and  that  the  purpose  of  such 
overstatements  was  to  avoid  coverage 
under  the  Philadelphia  Plan. 

Specifically,  the  court  found: 

While  it  is  conceivable  that  In  one  in¬ 
stance  the  union  could  have  made  a  signifi¬ 
cant  error  in  overestimating  the  number  of 
minorities  in  the  union,  it  is  incredible  that 
errors  of  this  magnitude  occurred  consist¬ 
ently  by  any  mere  coincidence.  I  find,  and 
the  record  permits  no  other  plausible  infer¬ 
ence.  that  the  repeated  overestimation  of  the 
number  of  minority  individuals  in  the 
union  the  failure  to  file  complete  semi¬ 
annual  OFCC  reports  with  the  prerequisite 
t’ata,  and  the  other  related  activities  of  the 
union  on  this  issue  of  the  “Affirmative 
Action  Program"  were  part  of  a  detibemte 
scheme  of  Local  542  to  deny  to  the  federal 
government  accurate  information  on  the 
percentage  of  minority  individuals  in  542. 
This  scheme  was  part  of  an  effort  to  have 
federal  funds  inappropriately  released  while 
at  the  same  time  permitting  542  to  keep  the 
minority  representation  in  the  union  at  a 
far  lesser  level  than  it  otherwise  would  have 
been  if  the  Philadelphia  Plan  had  been  ap¬ 
plied.  Only  a  finding  of  discriminatory 
intent  can  explain  this  subterfuge.  The 
Philadelphia  Plan  would  have  resulted  in  a 
higher  number  of  minority  group  members 
in  the  union  and  in  the  related  industry.  I 
find  further  that  the  Philadelphia  Plan 
would  have  been  adopted  by  the  defendants 
if  the  fraud,  deception  and  scheme  of  Local 
542  had  not  been  pursued  by  the  willful  pres¬ 
entation  of  substantial  overestimates  of  the 
number  of  minorities  in  the  union.  [Elmpha- 
sis  in  original.] 

Any  argument  that  the  contracting 
associations  *  *  *  were  not  at  least  reckless 
participants  in  this  scheme  because  the 
union  alone  had  primary  access  to  the  mem¬ 
bership  data.  I  find  to  be  devoid  of  merit 


and  patently  incredulous.  When  these  .same 
contractors  sought  the  release  of  the  $30 
million  dollars  they  showed  no  hesitation  in 
signing  the  statement  that  they  “made  a  de¬ 
tailed  analysis  of  minority  group  work¬ 
ers  •  •  At  the  same  time  of  this  certifica¬ 
tion.  there  was  no  real  suggestion  that  any 
of  the  signatory  contractor  associations  had 
any  doubt  about  the  accuracy  of  the  data  or 
had  merely  limited  kr  owledge  of  it;  instead, 
they  endorsed  it.  In  this  respect  their  pos¬ 
ture  is  like  that  of  an  accounting  firm  which 
has  certified  that  it  has  counted  petty  cash 
monies  or  has  verified  bank  statement  de¬ 
posit  records  when,  in  actuality,  it  has  done 
neither.  In  the  instant  situation,  the  record 
reveals  a  total  absence  of  concern  on  their 
part  regarding  the  accuracy  of  their  repre¬ 
sentation  to  the  federal  government  in  seek¬ 
ing  the  immediate  release  of  at  least 
$30,000,000  and  doubtless  the  release  of  mil¬ 
lions  more  to  follow.  The  prospect  of  deriv¬ 
ing  such  an  immediate  and  substantial  fi¬ 
nancial  benefit  from  the  federal  coffers  al¬ 
lowed  them  to  become  Willing  parties  to  the 
scheme  by  capriciously  certifying  “facts”  in 
anticipation  of  the  government's  reliance  on 
them:  Having  sought  to  enrich  their  mem¬ 
bers  with  substantial  profits,  it  is  now  too 
late  to  cry  innocence  and  cast  the  blame 
elsewhere.  These  were  no  Innocent  progno- 
sicators  who  were  misled  by  the  union's 
scheme  to  give  inaccurate  information. 
Under  these  circiunstances.  I  find  that  these 
signatory  defendant  associations  are  conse¬ 
quently  estopped  from  repudiating  their 
eertification  after  their  members  have  had 
the  opportunity  to  compete  for  and  after 
many  have  received  the  released  funds. 

Based  on  these  findings  it  is  appro¬ 
priate  to  issue  gosds  and  timetables  for 
the  operating  engineers  trade,  without 
further  delay,  in  those  geographicai 
areas  where  Local  542’s  jurisdiction 
extends. 

Local  542’s  Jurisdiction 

Local  542’s  jurisdiction  extends  to  34 
counties  in  Pennsylvania  and  to  the 
State  of  Delaware.  Goals  for  the  trade 
are  in  piace  in  Deiaware.  however,  as 
the  July  17,  1968.  agreement  and  af¬ 
firmative  action  program  did  not 
exempt  the  operating  engineers  trade 
from  goais  in  Delaware.  This  notice 
therefore  estabiishes  goais  only  for 
those  Pennsyivania  counties  within 
Local  542’s  jurisdiction.  The  goais  and 
the  counties  within  Local  542's  juris¬ 
diction  are  set  forth  in  the  attached 
Appendix  B-1. 

The  goals  have  been  established 
based  on  the  minority  workforce  of 
the  rele\'ant  Standard  Metropolitan 
Statistical  Areas  (SMSA)  or.  where 
there  was  no’  SMSA.  the  workforce 
statistics  of  the  relevant  Economic 
Areas  (EA).  The  goals  are  for  minority 
utilization  and  are  expressed  in  terms 
of  hours  of  training  and  employment 
as  a  proportion  of  the  total  number  of 
hours  to  be  worked  by  operating  engi¬ 
neers  in  the*  contractor's  aggregate 
workforce,  which  includes  all  supervi¬ 
sory  personnel  on  all  projects  (both 
Federal  and  non-Federal). 
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Now,  therefore,  based  on  the  forego¬ 
ing  and  41  CFR  60-4.6,  each  contract¬ 
ing  agency,  each  applicant  and  each 
contractor  shall  include  the  appropri¬ 
ate  goal  set  forth  in  Appendix  B-1  in 
all  invitations  for  bids  or  other  solici¬ 
tations  for  federally  involved  construc¬ 
tion  contracts  in  excess  of  $10,000  to 
be  performed  in  the  State  of  Pennsyl¬ 
vania.  Appendix  B-1  shall  be  effective* 
with  resp^  to  transactions  for  which 
the  invitations  for  bids  or  other  solici¬ 
tations  or  amendments  thereto  are 
sent  on  or  after  April  19, 1979. 

Dated:  March  13, 1979. 

Weldon  J.  Rouoeau,, 
Director,  OFCCP. 

Afpendix  B-1 

Until  further  notice,  the  following  goals 
tor  minority  utilization  in  the  operating  en¬ 
gineers  trade  shall  be  Included  in  Federal  or 
federally  assisted  construction  contracts 
and  subcontracts  in  excess  of  $10,000  to  be 
performed  in  the  respective  covered  areas  in 
the  State  of  Pennsylvania.  The  goals  are  ap¬ 
plicable  to  the  contractor's  aggregate  on-site 
construction  workforce  regardless  of  wheth¬ 
er  that  workforce  Is  performing  work  on  a 
Federal,  federally  assisted  or  nonfederally 
related  construction  contract  or  subcon¬ 
tract.  This  Appendix  B-1  shall  be  used 
Jointly  with  Appendix  B  which  was  attached 
to  the  Notice  published  in  the  Federal  11x0- 
ISTXR  on  April  7,  1978,  (43  FR  14899)  and 
amended  on  May  5,  1978,  (43  FR  19473). 

Region  III 

Wilkes-Barre,  Pa.,  Area 

Area  covered— Wayne,  Pike,  Wyoming  and 
Columbia,  Counties,  Pa. 

Goals  and  Timetables 


TlmetAble 

Trade 

Goal 

(percent) 

Until  further 

Operating 

0.4 

notice. 

engineers. 

Harrisburg,  Pa.,  Area 

Area  covered— Dauphin,  Perry  and  Cum¬ 
berland 

Goals  and  Timetables 


Timetable 

Trade 

Goal 

(percent) 

Until  further 

Operating 

6.3 

notice. 

engineers. 

Lancaster,  Pa.,  Area 
Area  covered— Lancaster  County,  Pa. 
Goals  and  Timetables 


Timetable 

Trade 

Goal 

(percent) 

Until  further 

Operating 

3.0 

notice. 

engineers. 

Northeast.  Pa..  Area 

Area  covered— Locawana,  Luzerne  and 
Monroe.  Counties.  Pa. 


Goals  and  Timetables 


Timetable 

Trade 

Goal 

(percent) 

Until  further 

Operating 

0.6 

notice. 

engineers. 

York,  Pa.,  Area 

Area  covered— Adams  and  York,  Counties, 
Pa. 


Goals  AND  Timetables 


Timetable 

Trade 

Ooal 

(percent) 

Until  further 

Operating 

3.3 

notice. 

engineers. 

Susquehanna.  County,  Pa..  Area 
Area  covered— Susquehanna,  County,  Pa. 
Goals  and  Timetables 


Timetable 

Trade 

Goal 

(percent) 

Until  further 

Operating 

1.1 

notice. 

engineers. 

Tioga  and  Bradford.  Counties.  Pa. 

Area  covered— Tioga  and  Bradford,  Coun¬ 
ties.  Pa. 

Goals  and  Timetables 


Timetable 

Trade 

Ooal 

(percent) 

Until  further 

Operating 

1.0 

iMtice. 

engineers. 

Philadelphia,  Pa..  Area 

Area  covered— Philadelphia,  Bucks,  Mont¬ 
gomery,  Delaware,  and  Chester,  Counties, 
Pa. 

Goals  and  Timetables 


Timetable 

Trade 

Ooal 

(percent) 

Until  further 

Operating 

17.3 

notice. 

engineers. 

Reading,  Pa.,  Area 
Area  covered— Berks.  County,  Pa. 
Goals  and  Timetables 


Timetable 

Trade 

Ooal 

(percent) 

Until  further 

Operating 

30 

notice. 

engineers. 

WIlliamqMrt.  Pa..  Area 
Area  covered- Lycoming.  County.  Pa. 


Goals  AND  Timxtablss 


Timetable 

Trade 

Ooal 

(pekcent) 

Unta  further 

Operating 

1.0 

notice. 

engineers. 

Allentown,  Bethlehem,  Easton,  Pa..  Area 

Area  covered— Carbon,  North  Hampton, 
and  Lehigh,  Counties.  Pa. 


Goals  AND  Timetables 


Timetable 

Trade 

Ooal 

(percent) 

Unta  further 

Operating 

1.6 

notice. 

englneera. 

Sullivan  Coimty,  Pa.,  Area 
Area  covered— S<illivan  County,  Pa. 

Goals  AND  Timxtables 


Tinietable 

Trade 

Ooal 

(percent) 

UntU  further 

Operating 

0.0 

notice. 

engineers. 

Union,  North  Humberlaiid  and  Montour. 
Pa.,  Area 

Area  covered— Union,  North  Humberland. 
Montour,  Lebanon,  Snyder  and  Juniata. 
Counties,  Pa. 


Goals  and  Timetables 


Timetable 

Trade 

Ooal 

(percent) 

UntU  further 

Operating 

3.6 

notice. 

engineers. 

Schuylkill  County,  Pa.,  Area 
Area  covered— Schuylkill  County,  Pa. 
Goals  and  Timetables 


Timetable 

Trade 

Ooal 

(percent) 

Unta  further 

Operating 

14.1 

notice. 

engineers. 

FR  Doc.  79-8221  FUed  3-19-79;  8:45  am] 
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